ROBERT L. BAYLESS
| BLA 97-526 Deci ded June 8, 1999

Appeal froma decision of the Acting Deputy Commissioner of Indian
Affairs, affirmng an order directing oil and gas | essee to perform

restructured accounting on Indian | eases in accordance wth dual
accounting requirenents. M 93-0094- 1 ND

MNfirnmed as nodifi ed.

1 Bureau of Land Managenent--1ndians: Mneral Resources:
Al and Gas: Tribal Lands--Ql and Gas Leases:
Royal ties: Paynents

ME, in calculating the royalty due on Indian | eases,
nust use vol unes as determned at the approved vol une
neasur enent poi nt establ i shed by BLM

2. Indians: Mneral Resources: Q| and Gas: Tribal Lands--
Q| and Gas Leases: Royalties: Paynents

Dual accounting is required to determne royalty for
Jicarilla Tribal |eases even when there was no sal e of
the wet gas at the wel | head and the gas was processed
i nto conponents bef ore bei ng sol d.

3. Indians: Mneral Resources: Q| and Gas: Tribal Lands--
Q| and Gas Leases: Royalties: Paynents

Wiere an Indi an | essee does not sell natural gas
liquid products processed fromwet gas, but instead
trades themfor residue gas of equival ent Bu

content, MVB properly val ues the production by

bypassi ng the first benchnark under 30 CF. R

88 206. 152 and 206. 153(c) (whi ch considers the proceeds
under the nonarms-length contract and is therefore

i nappl i cabl ) and usi ng the second benchnark (which
utilizes other information relevant in valuing |ike-
gual ity residue gas or gas plant products, includi ng
gross proceeds under arms-length contracts for |ike-
qual ity residue gas or gas plant products fromthe sane
gas plant or other nearby processing plants). For the
second benchnark, MVB properly directs use of
transportation-adj usted resi due gas prices, adjusted
for Btu content, to reflect the val ue of the wet gas
bef ore processi ng.
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APPEARANCES.  Tommy Roberts, Esq., Farmington, New Mexi co, for Appellant;
Hward W (hal ker, Esg., dfice of the Solicitor, US Departnent of the
Interior, for the Mneral s Managenent Servi ce.

(P N ON BY ADM N STRATI VE JUDGE HUIGHES

Robert L. Bayl ess has appeal ed fromthe July 10, 1997, joint
decision of the Acting Associate Drector (AAD, Policy and Managenent
| nprovenent, Mneral s Managenent Service (MVB), and the Acting Deputy
Gormi ssi oner of Indian Aifairs (ADQ (the AAD ADC deci sion), insofar as
that decision directed Bayl ess to performrestructured accounting in
accordance wth dual accounting requirenents on Indian | eases wthin 30
days after issuance of the decision. 1/

1/ By Qder dated Sept. 25, 1997, we granted Appel lant's request for stay
of the effectiveness of the AAD ADC deci si on pendi ng consi deration of his
appeal .

The AAD ADC deci si on granted Bayl ess' appeal as to certain aspects of
the Dallas Area Audit Gfice's (DAMOS) order. For exanpl e, DAAO had found
that Bayl ess had i nproperly clained in-kind fuel fees, fees charged for
condi tioning the product, and transportation al | onance deductions. Those
findi ngs were reversed by the AAD ADC deci sion, subject to Bayl ess'
docunenting and justifying his factual contentions and correctly
classifying the costs on the correct forns (AAD ADC decision at 17-24).
Bayl ess has not pursued any aspects of that issue in the present appeal .

Bayl ess expressly indicates that the AAD ADC decision clarified that
dual accounting was "not required for Bayl ess' Federal |eases.” (S atenent
of Reasons (SCR) at 6.) That issue is therefore not before us. The
present appeal addresses only Bayl ess' obligations under his Indian | eases.

Bayl ess' appeal docunents identified only the fol |l ow ng i ssues under
challenge in this appeal : whether, under the factual circunstances
presented in this case, royalties due under Tribal oil and gas | eases nust
be conputed in accordance wth dual accounting requirenents (Petition for
Say at 2, SIRat 6); whether the benchnarks under 30 CF. R 8§ 206. 152 were
correctly applied in the AAD ADC decision (SCRat 6); and what are the
proper vol unes of production to be used for royalty conputation purposes,
which in turn invokes the issue what is the appropriate neasurenent point
for production fromwells connected to a gathering systemknown as the
Cabresto Gathering System (Petition for Say at 2.)

Bayl ess states that he "incorporates and adopts by reference the
TARGMINTS set forth in the [statenent of reasons filed with the AAD ADC
(MVB S(R] and in the [Response to DAAOs FHeld Report (Response to Held
Report)] insofar as those argunents pertain to the i ssues as to which the
[ AAD ADJ rul ed agai nst Bayless in the" AAD ADC decision. (SRat 5) It
is not clear howthe various aspects of the AAD ADC deci sion (which
contains | engthy and conpl ex instructions on royalty accounting) relate to
the legal issues identified by Bayl ess on appeal. The burden is on
Bayl ess, as Appellant, to specify error in the decision appealed from To
the extent that Bayl ess has not specified error in the AAD ADC deci sion and
relies on argunents previously raised before the AAD ADC and to the extent
that they are not expressly considered herein, those argunents are
rej ect ed.

149 I BLA 141

WAW Ver si on



| BLA 97-526

n January 25, 1993, M DAAOwote Bayl ess to advise himthat it
was "currently reviewng royalty reporting by [hin} on eight Jicarilla
I ndi an | eases from Sept enber 1989 t hrough February 1990." DAAO advi sed
that its review of those eight Indian | eases disclosed that Bayl ess had
(1) failed to report and pay royalties on the total production
neasur enent point vol unes attributable to the | eases, and (2) failed to
appl y dual accounting. DAAOconcluded that, as a result, "royalties were
underpai d for the period Septenber 1989 through February 1990 on each of
the Jicarilla | eases.” (DAOLetter at 1.)

The propriety of Bayless' gas vol une neasurenent practice on these
| eases was the subject of litigation before this Board resulting from
deci sions by the Farmington, New Mexi co, Resource Area (fice, Bureau of
Land Managenent (BLM). Robert L. Bayl ess, 138 IBLA 210 (1997) (petition
for reconsideration denied Aug. 15, 1997). |In January 1993, when DARO
issued its letter, the question of whether Bayl ess was incorrectly
neasuring vol unes was uncertain, and the record shows a difference of
opi nion on the subject at that tine anongst BLMof ficial s.

DAOfound that its "reviewof the eight Jicarilla | eases for
Sept entber 1989 t hrough February 1990 di scl osed that Bayl ess failed to
apply the Dual Accounting requirenents, as required by the Jicarilla
Tribal |ease agreenents and Subpart D of the regul ations.” DAAO noted
that Bayl ess had acknow edged "that it did not val ue gas fromJicarilla
Tribal |eases in accordance wth "Dual Accounting,'" and that, "[a]s a
resul t, Bayl ess underval ued the gas and underpaid royalties.” (DAAO
Letter dated Jan. 25, 1993, at 3.) DAAOs letter concluded that, "in order
to bring royalty paynents into conpliance wth the | ease terns and
regul ati ons,” Bayl ess nust:

(1) Wthin 90 days of receipt of this |letter, provide
this office a schedule, by nonth and | ease fromJanuary 1987 to
present, conparing reported gas sal es vol unes, sal es val ues, and
royalties paid wth recal cul ated sal es vol unes, sal es val ues, and
royal ties based on the "G oss Proceeds Val uation Method*, "Btu
Val uation Method", and the "Processed Gas Val uati on Met hod" for
all Jicarilla Tribal |eases and any other Indian | ease contai ni ng
simlar "Dual Accounting" |anguage. Value for royalty shoul d be
based on the nethod that yields the greatest royalties to the
| ndi an | essor.

Recal cul at ed sal es vol unes and val ues for each of
the three val uati on net hods shoul d be based on wel | head
net ered vol unes pursuant to approved production
neasur enent poi nts.

Recal cul ated sal es vol unes for the "Processed Gas
Val uati on Method" shoul d incl ude the val ue of
100 percent of the [natural gas liquids (N s)]
attributable to the | ease, reduced by the actual
processi ng costs incurred by the party processing the
gas (limted to no nore than two-thirds of the val ue of
the extract ed
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NA's unl ess otherw se determined by the Secretary of the
Interior). If gas plant data on NA's i s unavail abl e, you
nay use procedures published in the "Dear Payor" letter
dated July 27, 1992. |f approved processing al | onances have
not been established by M6 for the gas plant, you may use
an allonance of up to two-thirds of the value of the NA's,
subject to future audit and nodifi cation.

MVE directed Bayl ess, "[within 120 days of receipt of this letter, [tQ]
report and pay any additional royalties based on itens 1 through 3 above."

n appeal to the AAD ADC Bayl ess argued that it had used the

correct "production neasurenent point." (MB SORat 8-12.) That issue was
wthin BLMs jurisdiction, not M. Bayless pointed out that the DAAO
incorrectly stated that BLM"considers [the] wel |l head orifice neters to be
the production neasurenent points.” To the contrary, (although it was not
conpletely settled at the tine of DAAO s or the AAD ADC decision) BLMdid
approve use of off-lease neters as the vol une neasurenent point for sone

of the tine in question inthis dispute. See Robert Bayl ess, supra at 212.

Bayl ess al so argued that application of the dual accounting formila
to the facts of the case was arbitrary, capricious, and an abuse of
discretion. He asserted that dual accounting shoul d not be required where

there was no narket for produced gas prior to processing, in that Bayl ess
had no choi ce whether to sell the gas prior to processing. |In these

ci rcunst ances, Bayl ess argued, the Jicarilla Tribe is not entitled to

the benefit of the better of the wellhead narket and the post - processing
narket. (MBS SCRat 15-16.) Bayless asserted that the obligation to dual
account is triggered only when the | essee has a choi ce whether to sell the
gas before or after processing. He added that the "purpose of encouragi ng
the I essee to sell into the higher of the two narkets can only be served
if two markets do, in fact, exist," and that "[t]here is nothing in [the
decision in Jicarilla Apache Tribe v. Supron Energy Gorp., 782 F. 2d 855
(10th dr. 1986), nodified, 793 F.2d 1171 (1986), cert. denied, 479 U S
470 (1986),] the Tribal Leases or the regulations that requires the
creation of a hypothetical or artificial narket where no actual narket
exists." (MB SR at 18.)

Bayl ess al so argued that, in any event, the "Btu nethod" ordered by
DAAOwas in error and that the theoretical narket nust instead be
"constructed by the DA%Oin accordance wth [30 CF. R § 206.152.]":

The nost basic error of the DAAOs Btu nethod, in
addition to violating 8§ 206.152 and ignoring actual well head
sales, isits underlying assunption that a Btu of gas at the
wel | head has the sane narket val ue as a Btu of residue gas at the
plant tailgate. The DAAO conpl etely di sregards the narket
realities and the enhanced val ue added by transportati on.
Assuming that dual accounting is appropriate even in the absence
of a well head narket, the DAAO cannot base its "theoretical "
wel | head val ue on the tailgate val ue of Bayl ess’ gas unl ess the
transportation
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costs incurred by Bayless to transport the gas fromthe Central
Delivery Point Meter to the tailgate are deducted. 30 CF.R
§ 206. 156( a) .

(MB S(Rat 20-21.) 2

n Decenber 14, 1993, DAAOfiled its Held Report wth the ADC DAO
noted that BLMhad advi sed it by nenorandumdated August 31, 1992, that
it (BLM had conducted an i ndependent neasurenent handling and inspection
and concl uded that Bayl ess had inproperly reported production based on
neasur enent of comm ngl ed production, allocating vol unes back to individual
| eases, rather than wel | head neasurenents. (FHeld Report at 1.) However,
DAAO noted that, BLMsubsequent!|y disclosed that it had actual |y appr oved
Bayl ess' August 12, 1992, request for off-|ease neasurenent of cormm ngl ed
vol unes for the 8 Jicarilla leases as well as 15 other wells. Noting this
conflict, DAOadvised that it was "awaiting further clarification" from
BLM It asserted that, "[b]y approving the off-|ease neasurenent poi nt
for the above eight [Jicarilla] |eases, the BLMhas approved a neasur enent
point which wll result inthe Jicarilla Tribe's being paid on
approxi mately 25,000 Mf per nonth I ess than it neasured at the wel | head.
(FHeld Report at 2.) However, it correctly recognized that resol ution of
that issue was properly before BLM (FHeld Report at 4.)

As to the dual accounting question, DAO noted that Bayl ess had
acknow edged that it did not value gas fromJicarilla Tribal |eases under
that system DAOstated that the "Btu val uati on net hod" consistently
yi el ded a higher value for royalty than the val ue reported by Bayl ess,
but that sufficient information was not available to accurately cal cul ate
value wth the "processed gas val uation nethod.” DAAMOnoted that its order
requi red Bayl ess "to report and pay any additional royalty due after
conparing reported gas sal es vol unes, sales val ues, and royalties paid wth
recal cul at ed sal es vol unes, sal es val ues, and royalties based on the "G oss
Proceeds Val uation Method,” "Btu Valuation Method,' and the " Processed Gas
Valuation Method for all Jicarilla Tribal |eases and other Indian | eases
containing simlar "Dual Accounting |anguage, for the tine period January
1987 to present.” (Held Report at 2.) DAAOalso cited court decisions
supporting the inposition of the dual accounting requirenent in Indian
nmatters. (Held Report at 4.)

In his January 3, 1994, response to the Held Report, Bayless
acknow edged that he "did not apply dual accounting principles," but
asserted that "dual accounting is not required given the facts of this
case." (Response at 2.) He added that the FHeld Report did not challenge
his assertion that actual narkets for both unprocessed and processed gas
produced fromthe subject |eases did not exist for the periods of tine in
question. 1d.

2/ Bayless also asserted that attenpts to collect royalties accruing
nore than 6 years and 90 days prior to final agency action are barred by
28 US C 88 2415 and 2416 (1994). He has not pursued that argunent on

appeal .
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h July 10, 1997, the AAD ADC decision was issued. It states: "Unhtil
such tine that 1BLA either denies rehearing or decides the issue
on rehearing, the instant case wll proceed as though BLMs vol unetric
determnation is correct.” (AADADC decision at 34.) However, the
deci si on acknow edged that, "[s]houl d | BLA reverse or revise [BLMS]
decisions, this decision wll be considered nodified so as to require
Bayl ess to conput e wet gas vol unes consistently wth IBLA's ruling.”
(AAD ADC decision at 35.)

The AAD ADC decision ruled that a dual accounting val ue conpari son was
required for these Indian | eases under the circunstances of the case. It
described the "dual accounting conparison” as

a procedure whereby the payor nust determine the royalty due
on gas production by sel ecting the higher val ue from

conparing the val ue of processed residue gas and extracted
liquids (less an appropriate all owance) wth the val ue of
unprocessed wet gas. 25 (FR 211.13 (1995). Both val ues are
conpared wth the | essee's actual gross proceeds, because gross
proceeds are always the mini numval ue for royalty purposes.

30 R 206. 152(h) and 206. 153(h) (1988-present); forner 30 R
206. 103 (1987) (applicable to earlier periods).

(AAD ADC decision at 10.) It noted that Bayl ess had been ordered to
performa dual accounting val ue conparison for all of his Indian | eases for
the period January 1987 to the date of the DAAO |l etter, January 1993.

The deci sion rejected Bayl ess' principal argunent that dual
accounting was not required because there is no narket for Bayl ess' gas
prior to processing, ruling that dual accounting is required by both the
| ease terns and applicable regulations, citing section Il11 of Notice to
Lessees and (perators of Indian Ql and Gas Leases 1A (NIL-1A), 42 Fed.
Reg. 18135 (Apr. 5, 1977); 3/ 25 CF. R § 211.13 (1995); Indian | ease terns
at section 3(c); 4 and 30 CF.R 8§ 206.155. It noted that the requirenent
for dual accounting on Indian | eases al so has been uphel d by the courts in
Jicarilla Apache Tribe v. Supron Energy Gorporation, 782 F.2d 855 (10th
dr. 1986), and in Jicarilla Apache Tribe v. Gontinental Al ., No. AW
76-430-C (DNM 1988). It ruled that nothing in those authorities
supported Bayl ess' contention that dual accounting is required only when a

3/ That section provided that the royalty val ue woul d be the hi ghest val ue
resulting fromthree separate conputations, nanely, (1) the val ue of the
wet gas streamat the well head adjusted for Btu content, (2) the val ue of
the separate conponents after processing and after reducing the val ue of
the liquids to reflect the nmanufacturing all onance, and (3) gross proceeds
accruing to the | essee.
4/ Section 3(c) of the |ease terns requires the | essee

"topay * * * aroyalty of 12%%percent of the value or anount of all
oil, gas, and/or natural gasoline * * * and that royalty wll be conputed
on the value of gas or casinghead gas, or on the products thereof (such
as residue gas, natural gasoline, propane, butane, etc.), whichever is

greater."
(Ephasi s supplied.)
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nar ket for both unprocessed wet gas and processed gas exists. (AAD ADC
decision at 13.) 5/ The deci sion concl uded:

The | ease and the regul ations expressly require that royalty
be val ued on the greater of the val ue of the unprocessed gas or
t he conbi ned val ue of the residue gas and products derived from
processing (less the appropriate allowance). Both values in
turn, nust be conpared to Bayl ess' gross proceeds. Qonsequently,
Bayl ess nust performthe dual accounting val ue conparison for
his Indian | eases for the audit period and thereafter. Bayless'
clains wth respect to not having to performdual accounting are
rejected and this portion of his appeal is denied.

(AAD ADC decision at 13.)

The deci si on next consi dered how Bayl ess shoul d cal cul ate royal ty
val ue:

In performng the dual accounting conparison, Bayl ess nust
calculate the fol l ow ng neasures of royalty val ue and sel ect the
net hod that yields the greatest royalty:

A the conbi ned val ue of the residue gas after
processing and the Extracted liquids, less a permtted
al | onance for the costs of processing (sonetines called
the "net realization" nethod);

B. the value of the unprocessed "wet" gas; and
C Bayless' gross proceeds.

(Decision at 13.) It then considered each of these three nethods in
detail .

The deci si on consi dered how the "net realization" nethod shoul d be
applied to Bayl ess' case (Method "A'). It described the unusual nature
of Bayl ess' sales agreenent for the wet gas, and its inplications for
the cal culating royalty under the "net realization" nethod:

Bayl ess' "keep whol €" contract for gas produced fromthe
eight reviewed | eases and del ivered to the H ant--under which
Bayl ess does not receive extracted |iquids back at the H ant
tailgate, but instead, receives a Btu equivalent of the [FA ant
vol une reduction (PMR] in additional dry gas--is a sonewhat

5 It alsoruled that there was "at |east sone narket for unprocessed gas
inthis case, as evidenced by the fact that Bayl ess sol d sone production
at the [central delivery point ((DP)] prior to processing.” In viewof our
hol di ng that dual accounting nmay be required even where there i s no such
nmarket, it is unnecessary to resolve this factual question.
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unusual processing contract. To value his gas as processed
gas under applicable regul ations, Bayl ess nust val ue [(1)] that
portion of the dry gas he recei ved, which was extracted from
his original gas streamand [(2)] the liquids extracted from
that streamat the processing A ant, even though Bayl ess did
not receive the liquids back at the plant tail gate.

(AAD ADC decision at 15 (footnote omtted).) Applying 30 CF. R

§ 206. 153(b) (1), the decision concluded that the value of the dry,

resi due gas (the first conponent) nust be no less than the armis-length
sal e proceeds of the sale of that gas. 6/ As to the value of extracted
l'iquids (the second conponent), the decision noted that, under the "keep
whol " contract, Bayl ess had no arms-|ength proceeds fromthe sal e of
these liquids that could be used as a neasure of value for them It

concl uded: "Because the |iquids were disposed of under an arrangenent
other than an arms-length sale (they were traded for residue gas), they
nust be val ued according to the "benchrmarks' applicable to non-armis-1ength
di sposi tions under 30 GFR 206. 153(c)." The deci sion concl uded that the
first benchnark under § 206.153(c)(1) did not apply because Bayl ess had no
"proceeds” fromthe liquids at all. However, the decision found that
Northwest' s proceeds for disposition of the extracted |iqui ds was "ot her
information relevant in valuing like-quality * * * gas plant products"”
under the second benchnark in 8 206.153(c)(2). Accordingly, it directed
Bayl ess to obtain that information fromNorthwest or its successor and to
use it invaluing the liquids extracted fromthe eight Jicarilla (and any
other Indian | eases) on and after March 1, 1988. 7/

The deci sion then addressed the second al ternative nethod of
calculating royalty: determning the val ue of the unprocessed "wet" gas
(Method "B'). The decision ruled that wet gas val ue nust be established
under 30 CF. R 8 206. 152, because all the production fromthe eight
revi ened | eases occurred after promul gati on of that provision in 1988.
The deci sion considered the three factual situations present by Bayl ess'
case and addressed each in turn: (1) Months in which all wet gas was
actual |y sol d unprocessed at armis length at the CCP, concl udi ng t hat
the arms-length price is the proper neasure of val ue under the wet gas
net hodol ogy as prescribed in 8§ 206.152(b)(1); (2) nonths in which sone
wet gas was sol d unprocessed at the (DP and sone transported to the plant,
ruling that, under the second benchnark of section 206.152(c)(2), the
arms- Iength sales price of the wet gas is the proper neasure of the
unpr ocessed val ue, for dual accounting purposes, of the gas transported
to the

6/ The decision noted that all the production for the eight Indian |eases
reviened was after Mar. 1, 1988. It stated, should any period prior to
that date be involved for | eases other than the eight reviewed | eases, the
arms-length sal es price woul d be accepted as val ue for residue gas for
purposes of the required dual accounting reconputation and conparison, as
it was one of the principal factors taken into consideration to establ i sh
val ue under 30 CF.R § 206.103 (1987), and 25 CF.R § 211.13.

7/ As noted above, the AAD ADC deci sion proceeded to reverse DAAO s

di sal | onance of certain deductions fromthe royalty basis.

149 | BLA 147

WAW Ver si on



| BLA 97-526

plant; 8 and (3) nonths in which there were no wet gas sal es at the (TP,
and al | "the gas was transported to the plant and sold after processing,
ruling that, under the second benchnark, the val ue received for residue
gas ad usted for transportation is "other information rel evant
invauing like-quality gas" for determining wet gas val ue because there
vere sal es of processed gas for that nonth, and directing Bayl ess to use
transportation-adj usted residue gas prices in those nonths to derive the
unpr ocessed gas vaI ue using the Btu calculation nethod. 9/ The deci sion
concl uded that, "because the wet gas value will be deternined at the CCP
under this method Bayless is not entitled to any transportation al | onance
against that value." (AAD ADC decision at 26.)

The third alternative (Method "C') involves cal cul ati ng Bayl ess'
actual gross proceeds for disposition of his gas, including the total
proceeds he received for the sale of all vol umes he recei ved at the plant
tailgate, including the additional volunes of dry gas he received in pl ace
of the liquids after processing. 10/

8/ The decision ruled that the first benchnark of 30 CF. R § 206. 152(c)
did not apply, because there were no proceeds froma nonarms-Iength

di sposi tion of wet gas.

9/ The deci sion al so specified the nethodol ogy to be used to deternine
the wet gas val ue for dual accounting pur poses for gas produced from ot her
I ndi an | eases and not sold as unprocessed "wet" gas in the post-Mr. 1,
1988, period, ruling that the benchmarks in 30 CF. R § 206.152(c) al so
applied. Further, it ruled that, for determning the wet gas val ue for
gas produced fromother Indian | eases during the Jan. 1, 1987-Feb. 29,
1988, period, section Il of NIL-1A required that consideration be given
to several factors, including "price(s) received by the operator, to the
Btu content of the gas, and to other relevant natters.” It concl uded that
section Il1"'s dual accounting conparison provision referred only to the
"val ue of the wet gas produced fromthe | ease adjusted for its Btu
content,” and that the nethodol ogy under the 1988 benchnarks was consi st ent
w th these requirenents.

10/ The deci sion expl ai ns t hat,

"had Bayl ess received the |iqui ds he woul d have sol d themand real i zed
proceeds fromthat sal e, which i ndi sput abl y woul d have been part of his
gross proceeds. However, in place of the |iquids under the "keep whol €
contract, Bayl ess received additional dry gas, which he then sold, and from
whi ch he realized proceeds. Therefore, the proceeds received for the gas
received as a substitute for the liquids was correctly included wthin
Bayl ess' gross proceeds. "

(AAD ADC decision at 28.)

The decision al so raised a natter not previously in dispute, nanely
that applicability of 30 CF. R 88 206.103 and 206. 152(a)(3)(i) (gas) and
30 CF. R 8 206.153(a)(3)(i) (residue gas and gas plant products) (as well
as subparagraph 3(c) of the Indian | ease terns), which provide that, in
t he absence of good reason to the contrary, the val ue determned based on
a nmajor portion of like-quality production sold fromthe field or area
represents a reasonabl e val ue for royalty purposes. (AAD ADC deci sion
at 29-30.) The deci sion noted:

"Therefore, RMP should, if possible, performa najor portion anal ysis
and provide the results of that analysis to the Appellant for conparison
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[1] Ve note initially that we do not consider in this opinion where
the correct vol une neasurenent points (whether at the wellhead or at the
“central delivery point") were at what tine. As MBS has observed
throughout this and rel ated proceedings, that issue is entrusted solely to
BLM See Robert L. Bayless, 138 IBLA 210, 212 (1997). BLMs rulings on
this question, and ours, are matters of record and speak for thensel ves.
For pur poses of det er m ni ng royalty due, MMB shoul d utilize the vol unes at
t he vol une neasurenent points as det er m ned by BM In all royalty
cal cul ations properly required by MB, Bayl ess shoul d al so use those
vol unes. 11/ The AAD ADC decision is nodified to reflect these
determnations. 12/

[2] The principal argunent raised by Bayless in this appeal is that
dual accounting is not required for the Jicarilla Tribal |eases because
there was no sale of the wet gas at the wel | head, such that MVB i nproperly
requires conparison to a theoretical narket that does not exist:

Were gas is produced there are two potential narkets, a
narket at the lease for gas in its unprocessed state and a narket
at the plant tailgate for the products resulting from processing,
such as natural gas liquids and residue gas. Wen a narket
actual |y exists for both processed and unprocessed gas, Bayl ess
does not dispute that dual accounting--conparing the two narkets
and giving the Indian | essor the benefit of the better narket--is
requi red under [ Supron, supra.]

However, Bayl ess argues that the obligation to dual account is triggered
only when the | essee has a choice whether to sell the gas before or after
processing. (SCRat 8.)

fn. 10 (conti nued)
w th val ues derived by the Appellant. In other words, should the
Appel | ant performa dual accounting val ue conparison to determne the
appl i cabl e val ue of gas production for royalty purposes, it should be awnare
that MVE reserves the right to determne whether the val ue conputed as a
result of that conparison is adequate to conformto the nmaj or portion val ue
requi renents of the | ease and regul ati ons.

"Hovever, the determnation of value for royalty purposes nay not be
considered final until such time that the naj or portion price conparison
is conducted. The najor portion price shall be conpared wth the val ues
ot herw se determined in accordance wth the regul ations at 30 GFR 206. 152
and 206. 153."
Id. at 30-31. Appellant has not challenged this portion of the decision.
11/ Bayl ess notes that utilization of vol une neasurenents at the (DP noots
the questlon whet her "transportation upstreamof the COP would * * * be a
“deduction' in conputing val ue at the COP based on residue prices." See
SRat 6n9 Accordingly, we do not cooment on this issue
12/ V¢ note that the AAD ADC decision indicates that "[a]n upward
adj ust nent of vol unes delivered at the plant tailgate nust be nade * * * as
a consequence of the change in the approved origi nal neasurenent points.'
(AAD ADC decision at 28 n.13.) It is not clear that any adjustnent nust be
nade.
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It is nowestablished that, as a general matter, |essees of Jicarilla
Apache Tribal |eases nust participate in dual accounting, and, noreover,
that dual accounting had al ways been required of those | essees. Amco
Production @. (Oh Reconsi deration), 143 | BLA 54A 54E (citing Burlington
Resources Ol and Gas @. v. US Dep't of the Interior (USD), 21 F
SQupp. 2d 1, 6 (DD C 1998)). M collects royalty on | eases of oil and
gas owned by the Jicarilla Apache Tribe as trustee for the Tribe. As part
of its fiduciary duty to the Tribe, if MBis faced wth two reasonabl e
interpretations of a regulation, it nust choose the one that better
pronotes the Tribe's interests. Supron at 1567. The Departnent's
reasonabl e interpretation that the regul ations require the | essee on an
Indian | ease to performdual accounting better pronotes the Tribe's
interests than its earlier interpretation that dual accounting was not
required and is, therefore, properly applied to Tribal |eases.

W note that the Gourt in Burlington rejected the sane ar gunent
presented to us in the present appeal, that the rational e of Supron
had been undercut by a subsequent decision of the Suprene Gourt, Gotton
PetroleumGorp v. New Mexi co, 490 US 163 (1989):

Qotton Petroleumdid not * * * reject the general proposition
that the Secretary of the Interior has a fiduciary duty to the
tribes. The Suprene Gourt nerely di smssed the notion that
because the Indian Mneral Leasing Act was intended to raise
revenues for tribes, it was al so intended to insul ate the i ncone
fromotherw se appropriate levies [in the formof Sate taxes
that burdened the Tri be.]

Burlington v. USO, 21 F. Supp. 2d at 4.

Neverthel ess, it remains to determne whet her dual accounti ng,
al t hough undeni ably applicable to Indian | eases as a general natter, shoul d
apply to the specific facts here, where the gas was not sold in
its unprocessed state. 13/ Inreviewng this question, we are mndful of
the nandat e i nposed by our fiduciary duty to the Tribe, to the effect that,
if there is nore than one reasonabl e interpretation of a regul ati on, we
nust adopt the interpretation that best pronotes the Tribe' s interests.

The regulation in effect for the period in question here, 25 CF. R
§ 211.13(a) (1996), governing conputation of royalty on Tribal |eases,
provides: "[Royalty will be conputed on the val ue of gas or casi hghead
gas, or on the products thereof (such as residue gas, natural gasoline,
propane, butane, etc.), whichever is the greater.” Section 3(c) of the
standard | ease formcontai ns substantially simlar |anguage. Neither
provision states that royalty wll be conputed by using the greater of the
val ue of the casi nghead gas or the conponent products thereof only if the
casi nghead gas is sol d.

13/ As noted above, that fact is disputed by MB which asserts that

Bayl ess "admts that it sold wet gas inthe field or area during certain
nonths,” citing its SORat 11 and its MMB SCRat 4. (Answer at 4.) It is
unnecessary to resol ve this factual question in viewof our ruling herein.

149 I BLA 150

WAW Ver si on



| BLA 97-526

Section Il of NIL-1A required dual accounting by | essees hol di ng
Tribal | eases:

Lhl ess and until the Supervi sor has established that one of the
foll ow ng net hods consistently yields the greatest royalty to the
I ndi an | essor, |essees and operators shall conpute royalty based
on (1) the value of the wet gas produced fromthe | ease adj usted
for its Btu content, (2) the val ue of the separate conponents
after processing and adj ustnent for the approved nanufacturing

al | onance, and (3) the gross proceeds accruing to the operator.
The nethod that yields the greatest royalty on a nonthly basis
each nonth wll be reported as royalty due.

42 Fed. Reg. at 18137. NIL-1Aremained in effect only until Mrch 1, 1988,
but the requirenent for dual accounting for Indian | eases was retained in
the 1988 regul atory revision, which was in effect for the bal ance of that
tine. Uhder 30 CF. R § 206. 155 (1995),

[t]he requirenent for accounting for conparison contained in
the terns of |eases, particularly Indian | eases, wll govern
as provided in § 206.150(b) of this subpart. [14/] Wen
accounting for conparison is required by the | ease terns, such
accounting for conparison shall be determned i n accordance
wth paragraph (a) of this section.

Par agraph (a) provided the net hodol ogy as fol | ons:

[ T]he val ue, for royalty purposes, shall be the greater of
(1) the conbi ned val ue for royalty purposes of the residue
gas and gas plant products resulting fromprocessing the gas
determned pursuant to 8§ 206.153 of this subpart * * * or
(2) the value, for royalty purposes, of the gas prior to
processi ng deternined i n accordance with § 206.152 of this
subpart .

(BEwhasis supplied.) Fomthis it is clear that, even when (as here) gas
is processed, the value for royalty purposes may be the val ue of the gas
prior to processing. This interpretation is consistent wth the | anguage
of 30 CF. R 8 206.152(a)(1), governing val uation standards for unprocessed
gas, which notes that it "applies to processed gas that nust be val ued
prior to processing in accordance wth § 205.155." It is thus reasonabl e
tointerpret these regul ati ons to nean that casi nghead gas nust be val ued
(even if processed instead of being sold at the well head), and that royalty
conputed on that val ue nust be paid, if higher than royalty conputed on
the val ue of the products of the gas or casinghead gas. Thus, under
principles governing interpretation of lawin keeping wth the Departnent’s
Indian trust responsibility, we conclude that dual accounting was properly
requi red here.

14/ That section provides that, "[i]f * * * the oil and gas | ease subject
to the requirenents of this subpart are inconsistent with any regulation in
this subpart, then the lease * * * shall govern to the extent of that
inconsistency." 30 CF.R § 206.150(b).
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[3] Appellant argues that MG, in requiring dual accounting, did
not properly apply the benchnarks established at 30 CF. R § 206. 152(c)
(for unprocessed gas) and at 30 CF. R § 206.153(c) (for processed gas).
Bayl ess concedes that, if dual accounting is required, MV nust | ook to
those benchmarks. (SCRat 11.) However, it asserts that MV nade two
errors in doi ng so.

Bayl ess argues, first, that

the Gontested Decision states that the val ue of the Iiquids
processed fromBayl ess's gas shoul d be the gross proceeds

recei ved by Northwest P peline. Qntested Decision p. 17. Were
the gas was processed under Bayl ess's "keep whol €' contract, the
consi deration recei ved by Bayless for the |iquids was the Btu
equivalent in the formof residue, |ess the cost of processing.
Bven if use of the second benchnark is thought to be necessary
because Bayl ess sold the gas at the wel | head prior to processing,
the purpose of a proper inquiry under the second benchnark is to
determne value at the tailgate, not Northwest Pipeline s gross
pr oceeds.

(SCRat 11.) MB responds that,

[ b] ecause Bayl ess did not sell the liquids -- it traded them
for residue gas -- MVB val ued the liquids under 30 CF. R

§ 206.153(c). The first benchnark considers the proceeds
under the non-arms-length contract. However, Bayl ess did not
recei ve any proceeds. Therefore, MVB bypassed thi s benchnark
and val ued Bayl ess' gas under the second benchnark. 1In

rel evant part it states:

A val ue determned by consideration of other
information relevant in valuing like-quality residue
gas or gas plant products, including gross proceeds
under arms-length contracts for like-quality residue
gas or gas plant products fromthe sane gas pl ant or
ot her nearby processing pl ants.

30 CF.R § 206.153(c)(2).

Under the second benchnark, Northwest's proceeds establish
value at the tailgate of Ignaci o because they are the gross
proceeds under arms-length contracts for like-quality gas plant
products fromthe sane gas plant. Therefore, M use of
Northwest Fipelines' priceinvaluing the liquids inthis part of
the dual accounting cal culation is correct.

(Answer at 13-14.) MW explanation is persuasive. Ve find that MB
properly proceeded to val ue Bayl ess' production using the second benchnark
i n these circunstances.
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Second, wth respect to val uing wet gas, Bayl ess argues that

the Gontested Decision correctly states that the armis-length
price paid at the (DP establishes wet gas val ue for those nont hs
when there were sales at the COP, but then states that in nonths
when there were no sales fromthe (DP, a transportati on-adj ust ed
version of the so-called Biu nethod shoul d be enpl oyed under

the second benchmark. ontested Decision, p. 25 26. The Bu
net hod, however, is a net-back under the third benchnark and
shoul d not be enployed if there were other spot sales of simlar
guality and quantity wet gas inthe field or area.

(SR at 11-12.) MV responds:

Bayl ess is incorrect. The second benchrmark provi des several
factors to consider. (ne of those factors is "other infornation
relevant invaluing like-quality gas.” The other infornation is
transportation-adj usted resi due gas prices, adjusted for Bu
content to reflect the value of the wet gas before processing.

Qontrary to Bayl ess' assertion[,] the Blu adjustnent is
not a "net-back” nethod. A net-back nethod begins wth a sal es
price of a product and subtracts various costs incurred. The
Btu adjustnent is sinply an adjustnent in val ue to reflect
thernmal energy content.

Qhce again, we hold that MVB has explained its use of the benchnarks here.
A though the benchnarks are not a "perfect fit" to the unusual situation
presented here, they provide a reasonabl e basis for determning val ue under
the various alternative scenarios presented in the dual -accounting process.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as nodifi ed.

David L. Hughes
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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